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DECISION

CRUZ, J.

On 05 June 2005, two (2) Informations, were filed with this Court.
The first lnforrnation' dated 11 April 2005 was docketed as Criminal
Case No. 28278, charging accused Tahira S. Ismael (hereinafter
"Ismael") and accused Aida U. Ajijon (hereinafter "Ajijon") with violation
of Section 3(e) of Republic Act (R.A.) No. 3019, as amended,
otherwise known as the Anti-Graft and Corrupt Practices Act, the
accusatory portion of which reads:

"That sometime in July 2001 to February 2003 or prior or subsequent
thereto, in the municipality of Lantawan, Basilan Province,
Philippines, and within the jurisdiction of this Honorable Court,
above-named accused, TAHIRA S. ISMAEL and AIDA V. AJIJON,
Municipal Mayor and Municipal Treasurer, respectively, of the
Municipality of Lantawan, Basilan Province, conspiring and
confederating with each other, and committing the offense herein
charged in relation to their offices, taking advantage of their official
position, through evident bad faith, did then and there willfully,
unlawfully and criminally cause undue injury to the officials and
employees of the Municipal Government of Lantawan by then and
there failing, refusing, withholding and delaying the turnover and
remittance of the GSIS premiums and constributions/amortizations
in the aggregate amount of THREE MILLION ONE HUNDRED
EIGHTEEN THOUSAND FIVE PESOS and 07/100
(Php3,118,005.07), deducted and withheld every month from the
monthly compensation of all the officials and employees of the
Municipal Government of Lantawan, Basilan Province, thereby
resulting to the suspension of their loan privileges to the damage
and prejudice of the said officials and employees and the
government.

CONTRARY TO LAW."

The second lntormation," docketed as Criminal Case No. 28279,
charged accused Ismael and Ajijon with violation of Section 3.3.1 of R.
A. No. 8291, otherwise known as the Revised Government Service
Insurance System Act of 1997 ("GSIS Law" for brevity), committed as
follows:

'That sometime in July 2001 to February 2003 or prior or subsequent
thereto, in the Municipality of Lantawan, Basilan Province,
Philippines, and within the jurisdiction of this Honorable Court,
above-named accused, TAHIRA S. ISMAEL AND AIDA U. AJIJON,
Municipal Mayor and Municipal Treasurer, respectively, of the

"Records, Vol. I, pp. 1-3.
2 See Information attached at the end of Volume I of Criminal Case No. 28278.
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Municipality of Lantawan, Basilan Province, conspiring and
confederating with each other, while in the performance of their
functions, taking advantage of their official position, did then and
there wilfully, unlawfully and feloniously, FAIL, REFUSE,
WITHHOLD and DELAY the turnover or remittance of the GSIS
contributions in the aggregate amount of THREE MILLION ONE
HUNDRED EIGHTEEN THOUSAND FIVE PESOS and 07/100
(Php3,118,005.07), deducted and withheld each month from the
monthly compensation of all the officials and employees of the
Municipal Government of Lantawan, Basilan Provionce.

CONTRARY TO LAW."

On 11 July 2005, this Court found probable cause for the issuance
of a Warrant of Arrest against accused Ismael and Ajijon. 3

Consequently, an Order of Arrest 4 was issued, fixing the bail at
Php40,000.00 for Violation .of Section 3(e) of R. A. No. 3019 and
Php10,000.00 for Violation of Section 3.3.1 of R. A. No. 8291 for each
accused. On 19 July 2005, accused Ismael and Ajijon posted their
respective bails in the amount of Php50,000.00.5

Upon arraignment on 26 September 2005, both accused Ismael
and Ajijon pleaded "NOT GUILTY" to the offenses charqed."

During Pre-trial,? the parties agreed on the following factual and
legal issues" for resolution, to wit:

For Crim. Case No. 28278 (Violation of Section 3 (e) of R. A. No.
3019:

1. Whether or not accused Tahira S. Ismael and Aida U. Ajijon,
being the Municipal Mayor and Municipal Treasurer, respectively,
of Lantawan, Basilan, failed, refused, withheld and delayed the
turnover and remittance of the GSIS premiums and
contributions/amortizations in the aggregate amount of, more or
less, Php3,118,005.07;

2. Whether or not such amount was deducted and withheld every
month from the monthly compensation of all the officials and
employees of the municipal government of Lantawan, Basilan;

3. Whether or not such acts of the accused resulted to the
suspension of the loan privileges of the said officials and
employees of Lantawan, Basilan;

4. Whether or not the acts of the accused caused undue injury to
the officials and employees of Lantawan, Basilan;

3 Records, Vol. I, p. 25.
4 Records, Vol. I, pp. 26-31.
5 Records, Vol. I, pp. 43-44.
6 Records, Vol. I, p. 90.
tRecords, Vol. I, pp. 157-163.
8Records, Vol. 1 pp. 161-162.

/
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5. Whether or not the accused acted with evident bad faith in the
discharge of their official functions; and

6. Whether or not the accused acted in conspiracy with one another
to commit the crime charged.

For Crim. Case No. 28279 (Violation of GSIS Act):

1. Whether or not accused Tahira S. Ismael and Aida U. Ajijon,
being the Municipal Mayor and the Municipal Treasurer,
respectively, of Lantawan, Basilan had the authority to collect
GSIS contributions from the officials and employees of the said
municipal government;

2. Whether or not the aggregate amount of, more or less,
Php3, 118,005.07 was deducted and withheld each month from
the monthly compensation of all the officials and employees of
the municipal government of Lantawan, Basilan;

3. Whether or not the accused failed, refused, withheld and delayed
the turnover or remittance of the GSIS contributions to the GSIS
as provided in the GSIS Act; and

4. Whether or not the accused acted in conspiracy with one another
to commit the crime charged.

In the interim, the prosecution filed a Motion to Suspend Accused
Pendente Lite," which was granted· by this Court in its Resolution'?
dated 09 February 20q6. Accused Ismael and Ajijon moved 11 for
reconsideration of the aforementioned resolution but their motion was
denied. 12 Thus, accused Ajijon started her ninety (90) days
suspension from office on 15 August 2006,13 while accused Ismael
was allegedly suspended on 29 August 2006, as per her
acknowledgment receipt of the suspension order."

EVIDENCE FOR THE PROSECUTION

The prosecution presented witnesses Felix B. Oalugdugan,
Gerardo Bariquet, Jr., Naomi Oiaz, Joseph Fellazar, and William
Reyes whose direct testimonies are summarized as follows:

Felix B. Daluqduqan " (Oalugdugan) , vice-mayor or the Munici-
pality of Lantawan (municipality) from 1 July 2001 to June 2004:

9 Records, Vol. I, pp. 114-A-114-C.
10 Records, Vol. I, pp. 167-170.
11 Records, Vol. I, pp. 175-182.
12 Records, Vol. I, pp. 275-279.
13 Records, Vol. I, pp. 315-318.
14 Records, Vol. I, pp. 548-549.
15 Transcript of Stenographic Notes (TSN) dated 15 March 2006, pp. 4-26.



DECISION
Pp. vs. Tahira S. Ismael and Aida U. Ajijon
Case Nos. 28278 & 28279

Page 5 of 30
x----------------------------------------------------------------------------------------------------x

On 2 October 2001 during the Sangguniang Bayan (S8) meeting,
he was apprised that S8 members Gerardo 8ariquit (8ariquit), Jadiar-
mar and Said Asamudin went to the Government Service Insurance
System (GSIS) Regional Office, Zamboanga City where they found out
that the municipality had unpaid GSIS premiums. Oalugdugan in-
formed Ismael but to no avail. The next day, he (Oalugdugan) wentto
GSIS to verify the report. Noemi Oiaz (Oiaz), Assistant Manager of
GSIS Zamboanga City, showed him notices 16 and summaries confirm-
ing the information. He went back to their municipality where Jose-
phine Angeles, Paroda Ismael Asula, Ana Irabin, Oolores Fernando,
Lucy Villafranca, Ronnie Cuevas, Nul Acmadol, and Ora. Julieta
Laracochea complained that they could not avail of the benefits under
the GSIS.

He informed Treasurer Aida Ajijon (Ajijon) regarding the com-
plaints. Since no action was done, the S8 adopted a Resolution 17 re-
questing the Treasurer to update the remittances to the GSIS - the
same resolution was vetoed. He (Oalugdugan) went to the treasurer
for the second time then went back to the G81S Zamboanga City
where Oiaz showed him documents 18 showing arrears in the amount
of Php 3,118,005.07.

The S8 members and three (3) other employees filed a complaint
affidavit" with the Office of the Ombudsman (Ombudsman).

Gerardo Bariquet, Jr.20, S8 member from 1 July 2001 to 30 July
2004, said that on 3 September 2001, he went to the office of the Mu-
nicipal Agriculturist Julieta Aracochea, who complained that some em-
ployees were not able to loan from the GSIS. He corroborated the
testimony of Oalugdugan that: (1) he (8ariquet), together with two (2)
S8 members, Handiamar and Samudin, went to GSIS Zamboanga
City where they found out from Oiaz that the municipality failed to remit
GSIS premiums; and (2) on 2 October 2001, the same information was
relayed to vice-mayor Oalugdugan.

Naomi Dlaz ", GSIS employee on the dates material to these
cases, supervised the billing and checking of payments due to GSIS.
She explained that the GSIS bill is composed of the personal contri-
bution of the employees and government counterpart.

The process of GSIS remittance is as follows:

16 See Exhibit "C."
17 See Exhibit "J" with sub-markings.
18 See Exhibits "A" and "0" with sub-markings.
19 See Exhibit "Q" with sub-markings.
20 TSN dated 15 March 2006, pp. 26-32.
21 TSN dated 26 April 2006, pp. 5-26.
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1. The employee's contribution (9% of his/her basic salary) shall be
deducted from the salaries of the members;

2. The employer appropriates his counterpart (120
/0 of the em-

ployee's basic salary); and
3, The total amount shall be remitted to the GSIS on or before the

tenth (10th) day of the following month,

In cases of local government units (LGUs), the mayor and the
treasurer are responsible for the remittances of premiums.

As supervisor of billing of accounts, she is in charge of the follow-
Ing:

1. Monitoring of delinquent agencies;
2. Preparation of a list of agencies with suspended accounts or de-

layed remittances;
3. Scheduling of the preparation of the statement of accounts of

offices with delayed remittances; and
4. Preparation and sending of collection letters to corresponding

agencies.

Prior to 2004, they manually prepared schedules and summaries
of the payments, which reflect the amounts due and paid. The state-
ment of account is submitted to her for review and signature.

In 2004, their system was computerized, thus the bills were sent
electronically.

Failure to remit premiums for three (3) months and after three (3)
notices gives rise to the suspension of the members' privileges (i.e.
loan). The Accounts Administration Division notifies the Membership
Division about suspended agencies and those with delayed remit-
tances so as not to process their loan applications.

Collection letters, dated 11 March 200322 for the municipality's
arrears= for the periods of January 1999 to June 2001; and another
for their arrears>' for the period of July 2001 to February 2003 were
sent to the municipality. In reply, Ismael sent a letter25 dated 10 April
2003 signifying her intentionto pay the GSIS. Up to the date of the
testimony, the account has not yet been settled - the arrears 26

amounted to Php 19,683,407.00.

22 See Exhibit "U,"
23 See Exhibit "I."
24 See Exhibit "C" and "D."
25 See Exhibit "R."
26 See Exhibit "S" with sub-markings.
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On cross-examinatlon". she said that she is familiar with the
procedure at the municipal level. She explained that before the treas-
urer can remit the GSIS premiums and loan payments, the accountant
must first submit a voucher together with the notice of personnel move-
ment. "Personnel movement" is the list showing the employees who
are either promoted or transferred. It is the basis for necessary pre-
mium adjustments.

In their old procedure, unlike the BIR, they need not send a final
notice prior to suspension of the benefits under the GSIS - suspension
can be effected as long as there was non-payment for three (3) months.
She insisted that their field office sent monthly notices to delinquent
agencies.

Joseph Fellazar28 (Fellazar), Branch Attorney of GSIS Zambo-
anga City since 2004, whose duties include giving legal advice to
members in his area to facilitate proposals for settlement from LGUs,
national offices, and Government Owned and Controlled Corporations
(GOCCs); said that Ismael sent a proposal letter" dated 9 March 2006
stating his intention to pay Three Million Pesos (Php 3,000,000.00);
the balance of which shall be paid by installment in five (5) years. The
letter was forwarded to the Vice-President Edward G. Eduardo (Edu-
ardo) of the Visayas-Mindanao Area Department, GSIS Head Office
for Comment. Eduardo, in an endorsement" dated 20 March 2006,
denied the proposal since per GSIS policy, they are prohibited to enter
into an agreement which covers a period beyond the public officer's
term of office. They suggested to make a proposal based on the en-
dorsement.

As of the time of the witness' testimony, the municipality's account
remains outstanding.

On cross-examtnatiorr", he said that he does not know if the
municipality received the endorsement.

He explained that the endorsement was not a denial of their pro-
posal but an order for them to send another proposal. Had they sent
a new proposal based on the guidelines set forth in the endorsement,
the GSIS would have acted on the same, but none was submitted.

William Reyes32, State Auditor of the Commission on Audit (COA)
was assigned to the municipality at the time material to the cases.

27 TSN dated 26 April 2006, pp. 26-36.
28 TSN dated 26 April 2006, pp. 36-44.
29 See Exhibit "T" to "T-3."
30 See Exhibit "U."
31 TSN dated 26 April 2006, pp. 45-48.
32 TSN dated 10 July 2006, pp. 5-17.
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He explained that the vouchers include payments of disburse-
ments and cash advances made by the LGUs. He distinguished be-
tween "cash advance" and "voucher." Cash advances are those that
were made for payment of salaries. Vouchers include payrolls, Daily
Time Records (DTR) and application for leave - these should be sub-
mitted by the end of the month.

Per subpoena duces tecum served by the Special Prosecutor's
Office (SPO), he brought the payrolls'" of the municipality for the pe-
riod of 1 July 2001 to 28 February 2003. Said payrolls, approved by
Ismael, contain the deductions, namely: PAG-IBIG, MEDICARE (now,
Philhealth), withholding taxes and GSIS.

He testified on a later date" about the steps in the remittance of
the GSIS premiums:

1. A copy of the monthly GSIS bill is furnished to the Municipal Ac-
countant and to the Municipal Mayor;

2. The Municipal Accountant shall prepare the payroll and voucher
based on the premium master list submitted by department
heads;

3. The Municipal Budget Officer shall obligate an appropriate fund
for the purpose of the voucher;

4. The Accountant shall send the voucher to the Mayor for approval;
5. The Municipal Treasurer shall prepare the check based on the

approved voucher;
6. The Mayor shall approve the check which shall be sent back to

the Municipal Treasurer for recording in the cashbook;
7. The check shall be released to the payee - the GSIS;
8. The Municipal Treasurer shall accomplish the Report of Check

Issued (RCI), which shall be forwarded to the Municipal Account-
ant to record in his book of accounts; and

9. The voucher shall be submitted to the Office of the Auditor for
post audit. The said post audit record shall be preserved for ten
(10) years.

The COA is required to have a regular cash examination on the
cash account of the treasurer. No vouchers were prepared for the
payment of GSIS premiums for the years 2001 to 2003; thus, they
conducted monthly examinations.

Notwithstanding the non-remittance of the GSIS premium, the wit-
ness found the transactions of the municipality to be in accordance
with the accounting and auditing rules and regulations.

33 See Exhibits "U" to "U-175."
34 TSN, 1 February 2007, pp. 9-17.
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On cross-examlnation". he said that the only time he came
across the payroll was when he received the subpoena duces tecum.
But he said that he is familiar with the signature of Ismael since all
other documents from the municipality bear the same signature.

The COA had been furnished with a copy of the GSIS monthly bill.
The voucher passed through COA.

The municipality's contribution is culled from the IRA from which
the Budget Officer obligates funds for release. On the other hand, the
deductions made against the employees' salaries, one of which is the
GSIS premium, is kept by the local government in trust. In other words,
the LGU is merely a collecting agency of the government - it simply
remits the amount.

He admitted that he only conducted a monthly audit of the munic-
ipality because it is near to him.

He was instructed by this Court to bring with him on a later date'"
the copy of the monthly GSIS billings that were allegedly sent to their
office but he failed to do so. He brought Report Cash Exarninations'"
which he claims reflect the monthly billings - documents which were
initially sent to the Provincial Auditor's Office before reaching his office
cluster.

On redirect examination", he read the letter39 dated 20 June
2007 from the GSIS addressed to the Municipal Mayor of LGI the mu-
nicipality, stating, "Sir/Madam, This is to remind you that the granting
of loan privileges to members in that office will remain suspended for
the non-remittance of the premiums, loan payments, repayments and
other money due to GSIS." - it can be considered a demand.

On re-cross examlnatiorr", he said that the COA was informed
about the non-remittance of GSIS premiums only when that agency or
LGU was already in default.

With the completion of its presentation of evidence, the
prosecution filed its formal offer" of the same. Subsequently, this
Court resolved to admit into evidence Exhibits "A" "C" "0" "F" "I" "J, , , , , ,
"Q", "R" to "V", inclusive of all sub-markmqs."

35 TSN dated 10 July 20016, pp. 17-18 and TSN dated 1 February 2007, pp. 7-19.
36 TSN, 12 November 2007, pp. 7-13.
37 See, Exhibit "21" with sub-markings.
38 TSN, 12 November 2007, pp. 14-16.
39 See, Exhibits "20" with sub-markings.
40 TSN, 12 November 2007, p. 17.
41 Records, Vol. I, pp. 320-328.
42 Records, Vol. I, p. 567.
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EVIDENCE FOR THE DEFENSE

The defense presented as its witnesses Muaradji Jai Ladja, Satar
Sulaiman Ahmad, Eugenio Sugano, Aida U. Ajijon, Bonaya E. Damas,
and Tahira Ismael whose respective testimonies are summarized as
follows:

Muaradji Jai Ladja43 (Ladja), Municipal Accountant of Lantawan
at the dates material to these cases, said that his duties are to:

1. Install and maintain the internal auditing system in the munici-
pality;

2. Prepare and submit the municipality's financial statements to the
mayor and the SB;

3. Apprise the SB and all the LGU officials regarding the financial
condition and operations of the municipality;

4. Certify the availability of budgetary allotments to which expendi-
tures and obligations may be properly charged;

5. Review documents prior to preparation of vouchers;
6. Determine completeness of requirements and prepare settle-

ment of cash advances, liquidation, salaries, allowances, reim-
bursements and remittances;

7. Maintain officials' and employees' individual ledgers that pertain
to payroll and deductions.

Prior to 1997, Department of Budget and Management (DBM) de-
ducted from the municipality's IRA the amount which comprise the
contribution of the government's share in the premium. In 1997 on-
wards, the responsibility is shifted to the department head of the office.
The Budget Officer, Municipal Accountant and Treasurer work together
to effect the remittance, which is as follows:

1. Ladja (Municipal Accountant) prepares the voucher, which will
be automatically forwarded to the Municipal Mayor for approval.

2. Upon approval, the voucher is forwarded to the Municipal Treas-
urer for the preparation of the check, then back to the municipal
accountant for the Accountant's Advice;

3. The Municipal Treasurer shall pay the GSIS, which shall issue a
receipt.

There were unremitted premiums prior to Ismael's term based on
the "Trial Balances." He faults the accumulated unpaid premiums for
the municipality's failure to fully remit the GSIS premiums.

43 TSN dated 13 November 2017, pp. 5-40.
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He admitted that he did not apprise the mayor with respect to the
arrears and that he did not prepare the corresponding vouchers due
to insufficiency of funds to cover the same. The supposed premiums
were utilized by the municipality for the common good (i.e. restoration
and rehabilitation of the populace caused by man-made calamities and
the insurgency war between the military and Abu Sayyaf). Their basis
is the Local Government Code.

On crose-examlnatlorr", he opined that the LGU should not
have utilized the money held in trust for the GSIS.

He reiterated his failure to inform the mayor about the unremitted
GSIS premiums but insists that he prepared monthly trial balances
showing the financial position of the municipality. He presented the
first one to Ismael upon his assumption to office on 1 July 2001 - a
statement that this Court notes is contradictory to his earlier state-
ments.

He explained the difference between a ledger and a trial balance.
A ledger is a record of the balance of the account, just like the cash in
the Treasury. It is the basis for the trial balance - a consolidation of
the movement of accounts on the ledgers. He insisted that he pre-
pared trial balances on a monthly basis or depending on COA's re-
quirements.

On re-direct examination'", he said that he submitted trial bal-
ances to the COA.

Satar Sulaiman Ahmad's:" testimony was dispensed with, sub-
ject to the presentation of the budget officer as an expert witness.

Eugenio Suqano:" (Sugano) was Ismael's personal consultant
on financial matters at the time of the questioned transactions. He
rendered advisory services and handles documents as required by
COA, including legal supporting documents.

In 2002, he was ordered to look at the financial status of the mu-
nicipality. He found out about the unpaid G81S premiums and told the
Accountant (Ladja) to remit immediately: the former expressed his
adherence. Sugano failed to verify if the same was done but found-
out about the discrepancies when he verified the trial balance from
1998-2005.

He knew that R.A. No. 8291 mandates remittance to be made
within ten (10) days of the following month. However, he insisted that

44 TSN dated 13 November 2007, pp. 40-50.
45 TSN dated 13 November 2007, pp. 50-51.
46 TSN dated 13 November 2007, pp. 52-55.
47 TSN dated 14 November 2007, pp. 7-22.
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the LGU is authorized to use any available cash in its possession in
case of calamity. He advised Ismael to secure an authorization from
the SB to declare the municipality as a calamity-prone area and au-
thorize the Municipal Treasurer to use available cash. They were able
to produce the same.

On cross-examinatiorr", he said that he is not a lawyer. He did
not advise on legal matters but only about LGC and COA rules and
regulations.

He agreed with other witnesses that deductions made against sal-
aries were only held in trust by the municipality in favor of the GSIS.
They should have remitted the money to the GSIS.

Upon questions of the Court", he said that he advised to use
available funds in case of calamities and/or insurgency, provided the
legal requirements were met. He admitted that there was a violation
of the GSIS Rules (i.e. to remit the GSIS contributions on or before the
tenth [10th] day the next month following).

Aida U. Ajijon50 (Ajijon), Municipal Treasurer of the municipality
on the dates material to these cases, takes charge of the disbursement
of the local government funds.

Before she prepares a check, the Municipal Accountant should
have prepared a voucher first. She corroborated the statement of
Reyes regarding the steps to be taken for payment of GSIS premiums.

There were already unremitted premiums of the GSIS in the
amount of Php 747,948.09 as reflected in the Statement of Account"
for the period of January 1997 to December 1997. The municipality
was not able to remit the said contribution because there was a short-
age of funds - an offshoot of the New GSIS Law that increased the
share of the government from 9.5% to 12% without any appropriation
made. Despite this, a voucher was prepared but there remained a
balance of Php 125,037.40 due to insufficiency of funds.

In 2001, the balance ballooned to Php513,520.04.

She claims that the balance refers only to the share of the LGU
since all the remittances pertaining to the employees' share were all
remitted as stated in the Summary of Billing Due/Paid/Balance from
January 1999 to June 200152.

48 TSN dated 14 November 2006, pp. 23-27.
49 TSN dated 14 November 2006, pp. 27-29.
50 TSN, 1 February 2007, pp. 35-59.
51 See Exhibit "7."
52 See Exhibit "8."
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In 1997 to June 2001, the mayor was not Ismael, who became
mayor only in July 2001 when the balance 53 was already Php
1,830,415.80. He claimed to have prepared a check leaving a balance
of Php 755,377.83 - as stated in a letter54 dated 9 January 2003, from
Efigenio D. Aquino, Jr. addressed to Ismael.

She said that her duty to remit the amount arises only when the
Municipal Accountant prepares a disbursement voucher as certified by
the Budget Officer and approved by the municipal mayor - in this case,
there was no voucher, so she could not prepare a check.

She admitted receiving SB Resolution No. 14, Series of 2002
dated 2 April 2002, which requested her to keep up to date with
monthly premium contributions due to the GSIS. GSIS' notice of sus-
pension was sent to them on January 2004, however the SB Resolu-
tion was passed only on 2 April 2002.

She identified three (3) documents, namely: Statement of Account
from January 1997 to December 1997; Summary of Premiums
Due/Paid Balance from January 1999 to 2001; and the Circular Letter
No. 2004-10.

On cross-examlnatlon'", she said that she sought the help of her
lawyer in securing a copy of the documents that she identified.

On redirect exarnlnatlon'", she insisted that her function is only
ministerial as she cannot issue a check without a voucher.

Bonaya E. Darnas'" (Damas), wife of the late Benjamin Damas
(former janitor at Basilan), stated that the latter died on 7 April 2003.
She does not have any knowledge about the cornplaint'" for the mal-
versation of public funds and 'violation of GSIS law against Ismael and
Ajijon. She admitted not having been schooled and does not under-
stand English - the language of the subject complaint, it was only
translated to her by her daughter, Rowena Damas.

Tahira lsmaef" (Ismael), accused and mayor of the municipality
on the dates material to these cases, testified that she had been the
mayor from 1 July 2001 until the date of her testimony. As mayor, she
exercised general supervision and control over all projects, programs,
activities and services of the municipal government.

53 See Exhibit "9", GSIS bill.
54 See Common Exhibits "0" / "10."
55 TSN, 30 June 2014, pp. 16-19.
56 TSN, 1 February 2007, p.59.
57 TSN, 3 July 2008, pp. 5-18.
58 See exhibit "17."
59 TSN, 12 November 2007, pp. 18-50.
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She said that when she became mayor, the peace and order sit-
uation'" was unstable. Since 1994, the Abu Sayyaf Group engaged in
killing, kidnapping, and extortion. In 2001, the municipality was the
sanctuary of the Abu Sayyaf Group; ten (10) barangays were affected
and more or less five thousand (5,000) inhabitants evacuated. The
National Government sent troops of the Philippine Army and Marines
to the municipality. The SB, on the other hand, passed a Resolution
declaring a state of calamity as stated in the Minutes of the Regular
Session of SB held at the Session Hall on 1 June 2000 entitled Reso-
lution No. 6661, Series of 2000.

She admitted that she received a letterB2 from GSIS Branch Man-
ager Aquino about the unpaid GSIS contributions of the municipality
Php 3,000,000.00, more or less. On 14 March 2003, she immediately
called for a meeting with the municipal accountant, municipal treasurer,
municipal budget officer and the human resource management officer.
When asked why there were unpaid contributions, the municipal ac-
countant explained that there were already arrears before she (Ismael)
assumed office due to the increase of GSIS premiums from 9.5% to
12%. The municipality was only able to pay up to 9.5%.

January 1999 to June 2000 balance: Php 1,085,467.0063

The municipality continued to remit to the GSIS during her term.
They requested for the reconciliation of the list of personnel because
some of the employees were already out of office. She explained that
during the term of former President Estrada, Congress passed a law
granting the increase of the IRA of the LGU. They included the in-
crease as part of their 2001-2003 budget estimate. However, Estrada
issued an Order holding in abeyance the release of such increase.

Because of the unstable peace and order situation, the municipal-
ity depended only on the IRA for their budget. She claimed to have
verbally ordered the Municipal Treasurer to remit the personal shares
of the employees which were deducted from their salaries.

She sent a letter64 addressed to the GSIS Zamboanga City
Branch Manager Aquino requesting him to enlighten them about the
proper reconciliation of their records but to no avail. On July 2003, she
called the Municipal Accountant to find a remedy to solve the problem
but the latter replied that they could no longer reconcile their records

60 See Exhibits "13" and "14" with sub-markings,
61 See Exhibit "12"
62 See Exhibit "A,"
63 See Exhibit "15,"
64 See common Exhibits "R"! "16" with sub-markings,
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because the GSIS will be issuing a notice of suspension of loan privi-
leges. No one sent any loan application to her office but deceased
employees Damas and Agapito were given their benefits'".

The municipality and the GSIS entered into a Memorandum of
Aqreernent'" dated 28 August 2006 condoning the 50% of the total in-
terest and the remaining balance will be paid by staggered basis within
thirty-six (36) months.

She informed about an IRA differential for 2001 - they were able
to initially pay GSIS in the amount of 2.4 Million.

On cross-examination 67, she admitted having signed em-
ployee's payrolls'" from 1 July 2001 up to the present. The Statement
of Account from July 2001 up to February 2002, bill number MS 2003-
007 dated 11 March 2003, states that the unpaid personal share con-
tribution of Lantawan, Basilan is in the amount of Php 1,310,000.00
while the unpaid government contribution amounts to Php
1,807,609.48.

She admitted having received a notice of suspension'" from the
GSIS dated 16 January 2004 stating, "Collections of Contributions: it
shall be compulsory upon the employer to deduct and withhold each
month from the monthly compensation of its employee contributions."

Thereafter, accused Ismael and Ajijon filed their Formal Offer of
Documentary Exhibits, 70 and this Court admitted into evidence
Exhibits "7" "8" "9" "11" "12" "13" "14" to "14-0" "17" "19" "21" t, , , , " 1 1 , 0
"21_j".71

Then, the parties submitted their respective Memoranda.'?

THE FACTS

The following narration of facts is based on the documentary and
testimonial evidence found on record, as well as on the stipulations
made between the parties:

65 See Exhibit "17."
66 See Exhibit "19" with sub-markings.
67 TSN, 12 November 2007, pp. 50-54.
68 See Exhibit "U."
69 See Exhibit "F."
70 See Folder of Exhibits for the Defense.
71 Records, Vo!. 11, p. 224.
72 Records, Vo!. 11, pp. 232-261, 276-286.
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The controversy started after SB member Bariquit together with
SB members Jamar and Assamuddin confirmed from Assistant
Manager Oiaz of the GSIS Regional Office in Zamboanga that the
Municipality of Lantawan ("municipality" for brevity) was not remitting
its GSIS contributions." Subsequently, at the Sangguniang Bayan
session held on 02 October 2001, SB member Bariquit and his
companions reported the matter to Vice-Mayor Daluqduqan.?" Then,
Vice-Mayor Oalugdugan spoke with the Mayor, accused Ismael, about
the same unremitted GSIS contributions. 75 Thereafter, Vice-Mayor
Oalugdugan and SB member Bariquit made another visit to the GSIS
Regional Office, and they were given the notice 76as well as the
summary of the municipality's unpaid remittances." As per notice?"
dated 16 July 2001, the municipality's total arrears for the period of 01
January 1999 to 30 June 2001, amounted to Php1,830,415.18. To
remedy the situation, the Sangguniang Bayan of Lantawan adopted
Resolution No. 14, Series of 2002,79 requesting accused Ajijon, as the
Municipal Treasurer, to update the monthly premium contributions and
other obligations of the employees' remittances due to the GSIS.

On 28 January 2004, Vice Mayor Oalugdugan and SB member
Bariquit went back to the GSIS Regional Office in Zamboanga to check
on accused Ajijon's compliance with their request, but based on the
documents shown by Assistant Manager Oiaz they discovered that the
amount due remained unpaid." Apparently, as of 11 March 2003, the
Municipality's total unpaid contributions for the period of July 2001 to
February 2003 already reached Php3, 118,005.07.81 In response,
accused Ismael wrote a letterB2dated 10 April 2003, acknowledging
receipt of the GSIS notice dated 11 March 2003 and expressing her
desire to settle all of the municipality's obligations. This
notwithstanding, the GSIS suspended the loan privileges of the
municipality's employees. 83

Consequently, Vice-Mayor Oalugdugan and SB member Bariquit
together with the other municipal officials and employees filed their
Joint Affidavit of Complaint" before the Office of the Ombudsman for
Mindanao ("Ombudsman for Mindanao" for brevity). 85 After the
preliminary investigation, the Ombudsman for Mindanao found

73 TSN dated 15March 2006,pp. 29-30.
74 TSN dated 15March 2006,pp. 6-8,30.
75 TSN dated 15March 2006,p. 9.
76 TSN dated 15March 2006,pp. 10-11,See Exhibit "C."
77 TSN dated 15March 2006,pp. 10-11,See Exhibit "8."
78 See Exhibit "C."
79 See Exhibit "J."
80 TSN dated 15March 2006,p. 19-20,See Exhibits "A" and "D."
81 TSN dated 15March 2006,p. 21,See Exhibit "A."
82 See Exhibit "R."
83 SE::eExhibit "F."
84 See Exhibit "Q."
85 Records, Vol. I, pp. 13-15.
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probable cause to indict accused Ismael and Ajijon for the offenses
charged, and the corresponding Informations were filed.86

Hence, these cases.

DISCUSSION

Accused Ismael and Ajijon deny liability, claiming that they did not
intend to perpetrate the crimes charged. Mainly, they pass the blame
to Municipal Accountant Ladja, who admittedly did not prepare the
corresponding vouchers for the remittance of the GSIS contributions.
They maintain that the process of remittance begins with the
preparation of the said vouchers, which will be submitted to the Mayor
for approval, and in turn, will be the basis of the Municipal Treasurer's
preparation of the checks. Thus, they conclude that without the said
vouchers they could not have failed, refused, withheld or delayed the
turnover of the said GSIS contributions.

This argument is skewed.

Section 444(b)(1 )(x), Title 11, Book III of the Local Government
Code (LGC) explicitly grants the Municipal Mayor the power to
exercise general supervision and control over the activities of the
municipal government, which carries the responsibility of ensuring that
all executive officials and employees of the municipality faithfully
discharge their duties and functions as provided by law and the LGC.87

Therefore, as the Municipal Mayor, accused Ismael cannot escape
liability for the unremitted GSIS contributions, as it was her obligation
to ensure that Municipal Accountant Ladja performed his function to
prepare the vouchers for the remittances of the said GSIS
contributions.

86 Records, Vol.}, pp. 4-11.
87 Section 444(b)(1 )(x), Title 11, Book III of the LGC states:

"Section 444. The Chief Executive: Powers, Duties, Functions and Compensation.

xxx xxx xxx

(b) For efficient, effective and economical governance the purpose of which is the general
welfare of the municipality and its inhabitants pursuant to Section 16 of this Code, the Munic-
ipal Mayor shall:

(1) Exercise general supervision and control over all programs, projects, services and activ-
ities of the municipal govemment, and in this connection, shall:

xxx xxx xxx

(x) Ensure that all executive officials and employees of the municipality faithfully discharge
their duties and functions as provided by law and this Code, and cause to be instituted admin-
istrative or judicial proceedings against any official or employee of the municipality who may
have committed an offense in the performance of his official duties. xxx"
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Concomitantly, this finding that accused Ismael is equally
responsible for the unremitled GSIS contributions is further
strengthened by the fact that as the Municipal Mayor, she is mandated
to enforce all laws relative to the governance of the municipality," and
is expected to perform such other duties and functions prescribed by
laws.89 In other words, it is part of accused Ismael's function as the
Municipal Mayor to enforce the provisions of the GSIS Law, as well as
to perform her duty under the said law to deduct and remit the GSIS
contributions."

Similarly, the job of accused Ajijon as the Municipal Treasurer is
not confined to merely preparing the checks for the remittances of the
GSIS contributions. To note, Section 470(d)(1), Title V, Book III of the
LGC imposes a duty upon the Municipal Treasurer to advise the Mayor
regarding the disposition of local government funds, and on such other

88 Section 444(b)(2), Title 11, Book III of the LGC states

"Section 444. The Chief Executive: Powers, Duties, Functions and Compensation.

xxx xxx xxx

(b) For efficient, effective and economical governance the purpose of which is the general
welfare of the municipality and its inhabitants pursuant to Section 16 of this Code, the Munic-
ipal Mayor shall:

xxx xxx xxx

(2) Enforce all laws and ordinances relative to the governance of the municipality and the
exercise of its corporate powers provided for under Section 22 of this Code, implement
all approved policies, programs, projects, services and activities of the municipality ... xxx"

89 Section 444(b)(5), Title 11, Book III of the LGC states:

"Section 444. The Chief Executive: Powers, Duties, Functions and Compensation.

xxx xxx xxx

(b) For efficient, effective and economical governance the purpose of which is the general
welfare of the municipality and its inhabitants pursuant to Section 16 of this Code, the Munic-
ipal Mayor shall:

xxx xxx xxx

(5) Exercise such other powers and perform such other duties and functions as may be pre-
scribed by law or ordinance. xxx"

90 Section 6 of R. A. No. 8291, as amended, in relation to Section 3.3.1 of its Implementing Rules and Regu-
lations (lRR), states:

"Sec. 6. Collection and Remittance of Gontributions - (a) xxx the employer shall deduct each
month from the monthly salary or compensation of each employee the contribution payable
by him in accordance with the schedule prescribed in the rules and regulations implementing
this Act.

(b) Each employer shall remit directly to the GSIS the employee's and employer's contribu-
tions within the first ten (10) days of the calendar month following the month to which the
contributions apply. The remittance by the employer of the contribution to the GSIS shall take
priority over and above the payment of any and all obligations, except salaries and wages of
its employees. xxx"

"Section 3.3.1. It shall be compulsory upon the Employer to deduct and withhold each month
from the monthly compensation of each employee his contributions as specified under Section
3.1; xxx"
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matters relative to public finances." Here, the records show that
accused Ajijon was remiss in fulfilling her duty, considering that she
knew about the unremitted GSIS contributions.F yet despite her
knowledge she failed to advise the Mayor, accused Ismael, about the
non-remittance. Consequently, she is also at fault for the
municipality's failure to remit its GSIS contributions.

The significance of establishing the duties and functions of both
accused finds relevance in the determination of their respective
liabilities vis-a-vis the charges against them.

In Criminal Case No. 28278, accused Ismael and Ajijon are
charged with violation of Section 3 (e) of R. A. No. 3019, as amended,
which states:

"Section 3. Corrupt practices of public officers. - In addition to
acts or omissions of public officers already penalized by existing
law, the following shall constitute corrupt practices of any public
officer and are hereby declared to be unlawful:

xxx xxx xxx

(e) Causing any undue injury to any party, including the
Government, or giving any private party any unwarranted
benefits, advantage or preference in the discharge of his official
administrative or judicial functions through manifest partiality,
evident bad faith or gross inexcusable negligence. This provision
shall apply to officers and employees of offices or government
corporations charged with the grant of licenses or permit or other
concessions. xxx"

To sustain a conviction under the above-quoted section, the
concurrence of the following elements is required.

1. The accused must be a public officer discharging
administrative, judicial or official functions;

2. That the accused must have acted with manifest partiality,
evident bad faith, or gross inexcusable negligence; and

xxx xxx xxx

91 Section 470(d)(1), Title V, Book III of the LGC states:

"Section 470. Appointments, Qualifications, Power and Duties.

The appointment of a treasurer shall be mandatory for provincial, city and municipal govern-
ments;

(d) The treasurer shall take charge of the treasury offices, perform the duties provided for
under Book 11 of this Code, and shall:

(1) Advise the governor or mayor, as the case may be, the sanggunian, and other local govern-
ment and national officials concerned regarding disposition of local government funds, and on
such other matters relative to public finance. xxx"

92 TSN dated 01 February 2007, pp. 61-62.
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3. The action of the accused caused undue injury to any party,
including the government, or gave any private party
unwarranted benefits, advantage or preference in the
discharge of his functlons."

The presence of the first element is undisputed as it was already
admitted that accused Ismael and Ajijon were public officers, holding
the positions and discharging the functions of a Municipal Mayor and
a Municipal Treasurer, respectively, at the time material to these
cases."

For the second element, the lnforrnation'" for Criminal Case No.
28278 ascribes evident bad faith to accused Ismael and Ajijon for
failing, refusing, withholding and delaying to remit the GSIS
contributions. Jurisprudence defines "evident bad faith" as something
which does not simply connote bad judgment or negligence; it imputes
a dishonest purpose or some moral obliquity and conscious doing of a
wrong; a breach of a sworn duty through some motive or intent or ill
will; it partakes of the nature of fraud." In this case, accused Ismael
and Ajijon acted with evident bad faith because they were in breach of
their respective sworn duties. In effect, the proximate cause of the
non-remittance of the GSIS contributions can be traced from the failure
of accused Ismael, as the Municipal Mayor, to exercise her power of
general supervision and control over all the activities of the
municipality - particularly,' her duty to ensure that Municipal
Accountant Ladja was performing his functions faithfully." Hence, the
Court cannot accept accused Ismael's act of shifting the blame to
Municipal Accountant Ladja for not preparing the vouchers for the
remittances of the GSIS contributions.

Moreover, there is no truth to the allegation of accused Ismael that
Municipal Accountant Ladja did not apprise her of the financial
problems of the municipality with respect to the GSIS contributions.
Notably, the following testimonies 98 of Municipal Accountant Ladja
belies her assertion, to wit:

"xxx Pros. Somido

Q: Is it not a fact that as Accountant you are required to prepare a trial
balance on a quarterly basis?

A: Yes, sir.

AJ Hernandez

93 Helen Edith Lee Tan vs. People of the Philippines, G. R. No. 218902, October 17, 2016.
94 Records, Vol. 11, p. 240, TSN dated 12 November 2007, p. 20, TSN dated 01 February 2007, p. 36
95 Supra. footnote 1.
96 People of the Philippines vs. Sandiganbayan, et aI., 628 SeRA 502 (2010), p. 513.
97 Supra, footnote 85.
98 TSN dated 13 November 2007, pp. 43, 44, 46.
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Q: How often do you make a trial balance, monthly or quarterly?

A: Monthly.

Pros. Somido

Q: You will agree with me that as Accountant and Internal Control
Officer you furnish your Municipal Mayor of a copy of that trial balance?

A: Yes, sir.

Q: And the trial balance itself shows the financial position of the local
government unit?

A: Yes, sir.

Q: And in no time did your Municipal Mayor ask you something about
the financial position?

AJ Hernandez

Q: Did you understand the question? Did the Mayor ask you about the
financial position of Lantawan?

A: Yes, your Honors.

Pros. Somido

Q: And you educate her on the trial balance? What did the Mayor ask
you pertinent to the trial balance?

xxx xxx xxx
AJ Hernandez

Q: So meaning July 1, 2001?

A: Yes, sir, regarding the remittance.

Pros. Somido

Q: And you informed her of the fact that there were balances of the
GSIS premiums that were not yet remitted?

A: Yes, sir.

Q: She was informed of that fact, correct?

A: Yes, your Honors. xxx"

The testimony of Municipal Accountant Ladja was corroborated
by the staternents'" of accused Ismael's financial consultant, defense
witness Sugano, viz.:

99 TSN dated 14 November 2006, pp. 8-13, 26-28.
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"xxx Atty. Esguerra

Q: Tell us. Mr. Witness as a Consultant on financial matters and
internal control of Lantawan, as to what do you do to the Mayor of
Lantawan as Consultant?

A: I render advisory services particularly on financial matters affecting
their municipality.

xxx xxx xxx

Chairman

Q: Who pays your salary, the Mayor or the Municipality of Lantawan?

A: The Mayor personally, your Honor.

xxx xxx xxx
Atty. Esguerra

Q: Mr. Witness, you said that you were already a financial consultant
since July 1, 2001 of the Mayor of the Municipality of Lantawan. Can
you tell us what have you found out, if any, in the course of your review
of the financial matters of the municipal government from July 1, 2001,
Mr. Witness?

A: The Mayor in 2002 although I assumed, sir, in 2001, in 2002, the
Mayor called me and ordered me to look into the status of the financial
statement maintained and prepared by the Municipal Accountant, sir.

Q: What did you find out when the Mayor ordered you to do that?

A: I found out that there are financial aspects which I made further
verification and analysis particularly in the remittance of premiums, sir.

Q: Remittance of premiums of what, Mr. Witness?

A: Of the employees of the Municipality, sir.

Q: Were you able to check the documents pertaining to these premium
remittances to GSIS of the Lantawan municipality, Mr. Witness?

xxx xxx xxx
A: Yes, sir.

Q: And after checking, you said a while ago that you found out that
there were problems as to the remittances of premiums. What did you
do as a financial consultant?

A: I told the Accountant to have these unremitted premiums be
immediately remitted, sir, together with the Municipal Mayor.
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Q: And what was the reaction, if any, of the Accountant with respect to
the advice you have given, Mr. Witness?

A: The Accountant told me that they will prepare immediately the
remittance voucher.

xxx xxx xxx
AJ Hernandez

Q: When was this?

A: In 2002, sir.

Q: Around what month, if you could still remember?

xxx xxx xxx
A: I approached the Accountant in January 2002 and he told me that
he will immediately prepare the remittance voucher.

xxx xxx xxx
Pros. Somido

Q: Would it be correct to say that despite your advice to prepare your
remittance, no remittance was made?

A: According to the records as I verified, there were no remittance
made.

Q: And despite the fact that you advised not only the Municipal Mayor
but likewise the Accountant to remit those premiums withheld pertinent
to the particular obligation of the employees of the concerned local
government unit, correct?

A: Yes, I advised the Mayor.

xxx xxx xxx
AJ Ponferrada

Q: What was your specific advice? To remit the premiums or to use it
if there is a calamity suffered by the municipality in accordance with
the provisions of the local government code provided that you have a
resolution from the Sangguniang Bayan?

A: First, I advised the Accountant to prepare the remittance voucher to
remit the premiums as appearing in the trial balance. However, the
Mayor, how could she resolve the problem pertaining to insurgency
which actually happened daw. As a matter of fact, she only told me
that it happened daw.

xxx xxx xxx
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A: She asked me whether she can use the appropriation appearing in
the annual budget. I told her under the law, this one, pinabasa ko sa
kanya. I told her ganito provided it should be restored. Pag may
merong pera, yong nagamit natin isauli. We will try our best.

Q: But you said earlier that the GSIS remittance should be made within
ten (10) days of the following month?

A: Yes, your Honor.

Q: So, how can you just restore it within the period you ... ?

A: That's why when I verified the trial balance, the money was no
longer available for remittance. So, I asked the Accountant and the
Mayor.

Q: So, you realize also that there was a violation of the GSIS Act?

A: Actually, there was, your Honor. xxx"

Accused Ismael cannot feign ignorance about the unremitted
GSIS contributions as these statements confirmed that she was fully
aware of the non-remittance thereof. And, despite her knowledge of
the problem, she ignored the advice given to her and chose not to
remit the GSIS contributions. Verily, her failure to act demonstrates
her conscious disregard of her duty to enforce the GSIS law as part of
the governance of the munlclpahty''" and affirms her omission to
comply with her obligations prescribed therein.'?'

It bears stressing that the defense of denial adopted by accused
Ismael is frowned upon in criminal proceedings. It is doctrinal that a
mere denial, like alibi, is inherently a weak defense.i'" Accordingly,
the defense of denial, when unsubstantiated by clear and convincing
evidence, becomes a negative and self-serving defense, thus it merits
no weight in law.103 Here, accused Ismael's allegation that she was
not informed about the unremitted GSIS contributions deserves scant
consideration because other than her bare allegation the record is
bereft of any evidence to support her claim.

In the same vein, accused Ajijon is not blameless. As the
Municipal Treasurer, she is duty-bound to advice the Municipal Mayor
about the disbursement of local funds and matters relating to public
finance.l?" Thus, she evaded her duty when she chose to keep mum
about the unremitted GSIS contributions. Her awareness of her
omission is gleaned from the following admissions:

"xxx Pros. Aurellano:

100 Supra, footnote 86.
101 Supra, footnote 87.
102 People of the Philippines vs. Albert Tenoso and Edgardo Cocotan, 623SCRA 614(2010),p. 621.
103 ki., p. 628.
104 Supra, footnotes 88 & 89.
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Q: June 8, 2004. But by February 2003, the arrears were already
amounting to P3 million something, the unremitled premium?

A: Yes, ma'am, I know because we have the billing from the GSIS but
as I have said a while ago the preparation of the voucher not started
in my office but started in the office of the Municipal Accountant.

Chairman: All right, all right, we get your point, so you are acting like a
typical government employee, despite the fact that you are personally
affected of your non-remittance of your LGU, right?

Witness (Ajijon)

A: Yes, Your Honors.

AJ Hernandez:

Q: And do you think ...

A: Yes, Your Honors.

Chairman:

Q: You cannot secure, you cannot get your loan from the GSIS, but
you still keep quiet, you did not do your duty, so, we are saying that
you are acting like a typical government employee, right?

A: Yes, Your Honors. xxx" 105

All told, it is the correlative breach of sworn duties consciously
committed by both accused Ismael and Ajijon which paved the way for
the municipality to fail to remit the contributions due to the GSIS.

The third element - "that the action of the accused caused undue
injury to any party, including the government" - is also present. In
jurisprudence, "undue injury" is consistently interpreted as actual
damaqe."'" "Undue" has been defined as more than necessary, not
proper, or illegal; and "injury" as any wrong or damage done to another,
either in his person, rights, reputation or property, it pertains to the
invasion of any legally protected interest of another.'!" Used in this
context, undue injury as an actual damage is akin to that defined under
Article 2199 of the Civil Code,108which states:

"Art. 2199. Except as provided by law or by stipulation, one is entitled
to an adequate compensation only for such pecuniary loss suffered by
him as he has duly proved. Such compensation is referred to as actual
or compensatory damages."

105 Supra, footnote 92.
106 Cresente Y. Llorente, Jr. vs. Sandiganbayan and Leticia G. Fuertes, 287SeRA 382(1998),p. 399.
107 Id.
lOB Id.
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As such, undue injury under Section 3(e) of R. A. No. 3019 cannot
be presumed even after a wrong or a violation of a right has been
established. 109 It requires that the undue injury must be specified,
quantified and proven with a reasonable degree of certainty. 110 In this
case, the damage sustained is specified, quantified, and can be
verified from the billing statements!" sent by the GSIS, showing the
amount of unremitted GSIS contributions at the time material to these
cases. Significantly, it is erroneous for accused Ismael to argue that
none of the municipal employees suffered damages because no one
actually availed of the loan privileges from the GSIS. Here, proof of
actual availment of such loan privileges is not necessary, since the
municipal employees were already prejudiced by the fact of
suspension of their loan privileges by reason of non-remittance!" of
their GSIS contributions.!"

On the other hand, the damage suffered by the municipal
government comes in the form of payment of interest for the delay in
the remittance of the GSIS contributions. Section 3.8 of the IRR of R.
A. No. 8291 states, thus:

"Section 3.B. Interest on Delayed Remittances. - The employer shall
pay not less than two percent (2%) simple interest per month on its
unremitted collections and contributions computed from their due date
to the date of receipt of the payment by the GSIS. Collections and
contributions shall include compulsory contributions, optional life
insurance premium, pre-need installments, loan amortization, general
insurance premiums and such other amounts payable to the GSIS."

To note, the interests incurred for the unremitted GSIS
contributions at the time material to these cases were actually
admitted and acknowledged under the Memorandum of Aqreernent!"
(MOA) executed between the GSIS and the Municipal Government of
Lantawan on 20 October 2006, to wit:

LGU-LANTAWAN, BASILAN PROVINCE, hereby acknowledges the
accounts payable to the GSIS for premium contributions of its
personnel, inclusive of the interest, amounting to PESOS: TWENTY
MILLION EIGHT HUNDRED SIXTY-SEVEN THOUSAND ELEVEN
AND 03/100 (Php20,B67,011.03) as of August 31,2006, broken down
as follows:

109 Id.
110 Cresente Y. Llorente, Jr. vs. Sandiganbayan and Leticia G. Fuertes, 287 SCRA 382 (1998), pp. 399-40 .
111 See Exhibits "A", "c", "0", "F" and "I."
112 Section 3.9 of the Implementing Rules and Regulations of R. A. No. 8291, provides:

Section 3. 9. Effects of Non-Remittance of Contributions on the Eligibility to Benefits of Mem-
bers - In cases of non-remittance of contributions, the following rules shall apply:

(a) All loan privileges of the members shall be suspended;
(b) Premium arrearages and outstanding service loan accounts and corresponding sur-

charges shall be deducted from the proceeds of the claim.

113 See Exhibits "9" and "F."
114 See Exhibit "19."
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PERIOD PRINCIPAL INTEREST DUE AMOUNT DUE
CY 1998 - P 612,573.23 P 612,573.23
CY 1999 P 125,037.40 P 259,450.78 P 384,488.18
CY 2000 P 443,909.05 P 684,079.23 P 1,127,988.28
CY 2001 P 983,531.82 P 1,241,942.98 P 2,225,474.80
CY 2002 P 2,253,222.67 P 2,212,474.30 P 4,465,696.97
CV 2003 P 2,749,037.88 P 2,043,687.26 P 4,792,725.14
CY 2004 P 2,681,629.20 P 1,351,700.16 P 4,033,329.36
CY 2005 P 2,557,695.36 P 667,039.71 P 3,224, 735.07
TOTAL P 11,794,063.38 P 9, 072, 947.65 P 20,867,011.03

Under the circumstances, this Court finds that the municipal
employees as well as the municipal government suffered undue injury
because of the omission 115 of accused Ismael and Ajijon to remit the
GSIS contributions.

Meanwhile, in Criminal Case No. 28279, accused Ismael and
Ajijon are indicted for violation of Section 3.3.1 of the GSIS Law, to wit:

"Section 3.3 Collection of Contributions.

3.3.1. It shall be compulsory upon the Employer to deduct and
withhold from the monthly compensation of each Employee his
contributions as specified under Section 3.1."

Section 3.1. states that it is mandatory for the covered employees
and the employer to pay their monthly contributions. And, the manner
of payment or remittance of these monthly contributions is provided
under Section 3.4., viz.:

"Section 3.4. Remittance of Contributions. - Each employer shall remit
directly to the GSIS the employees' and employers' contributions
within the first Ten (10) days of the calendar month following the month
to which the contributions apply. The remittance by the employer of
the contributions to the GSIS shall take priority over and above the
payment of any and all obligations, except salaries and wages of its
employees. xxx"

Essentially, under the GSIS Law, the accountability for the
deduction and remittance of the GSIS contributions falls squarely upon
the "responsible officers" who are explicitly penalized under Section
17.2.3 of the IRR of R. A. No. 8291, in case of no deduction or no -
remittance of the GSIS contributions, to wit:

"Section 17.2.3. The Heads of Offices, Treasurer, Finance Officer,
Cashier, Disbursing Officer, Budget Officer or other official or
employee who fails to include in the annual budget the amount

115 The case of Cresente Y. Llorente, Jr., vs. Sandiganbayan and Leticia G. Fuertes, 287 SCRA 382, (1998),
p. 405), further clarifies that the act which caused undue injury is not limited to positive acts only, since even
passive acts or inaction may cause undue injury. What is essential is that undue injury, which is qUantifiabl/, -.fY
and demonstrable, results from the questioned officials act m Inaction. I 0
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corresponding to the employer and employee contribution; or who fails
or refuses to remit or delays remittances by more than Thirty (30) days
from the time such amount becomes due and demandable; or fails to
deduct the monthly contributions of the employee shall, upon
conviction by final judgment, suffer the penalties of imprisonment from
Six (6) months and One (1) day to six (6) years, and a fine of not less
than Three Thousand Pesos (P3,OOO)but not more than Six Thousand
Pesos (P6,000), and in addition shall suffer absolute perpetual
disqualification from holding public office and from practicing any
profession or calling licensed by the government."

Here, accused Ismael and Ajijon, being the head of the office and
the treasurer, respectively, are the responsible officers for the
deductions and remittances of the GSIS contributions. As responsible
officers, accused Ismael and Ajijon were aware of the unremitted
contributions due to the GSIS, but despite their knowledge they made
no effort to facilitate the remittance thereof. For their omission,
accused Ismael and Ajijon clearly violated the GSIS Law when they did
not remit the contributions subject of these cases.

At this juncture, it is important to emphasize that the act of non-
remittance of the GSIS contribution is considered malum prohibitum. 116

When an act is malum prohibitum, it is the commission of that act as
defined by the law, and not the character or effect thereof, that
determines whether or not the provision has been violated.!" Here,
what the pertinent laws of the GSIS specifically punish is the failure,
refusal or delay in the remittances of the GSIS contributions. 118

Against such provision of law, the defense of good faith is simply
unavailing. Thus, the mere act of accused Ismael and Ajijon in failing
to remit the contributions due to the GSIS suffice to convict them for
the crime herein charged.

WHEREFORE, premises considered, judgment IS hereby
rer.dered as follows:

1. In Criminal Case No. 28278, accused Tahira S. Ismael and
accused Aida U. Ajijon are found GUILTY beyond reasonable
doubt of violation of Section 3 (e) of R. A. No. 3019 and,
pursuant to Section 9 thereof, are hereby sentenced to suffer
an indeterminate penalty of imprisonment of six (6) years and
one (1) month as minimum up to ten (10) years as maximum,
with perpetual disqualification from holding public office.

2. In Criminal Case No. 28279, accused Tahira S. Ismael and
accused Aida U. Ajijon are found GUILTY beyond reasonable
doubt of violation of Section 3.3.1 of the IRR of R. A. No. 8291
and, pursuant to Section 17.2.3 thereof, are hereby sentenced

116 Datu Guimid P Matalam vs. People of the Philippines, G. R. No. 221849-50, April 04,2016.
117 Id.
118 Id.
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to suffer an indeterminate penalty of imprisonment from two (2)
years as minimum up to four (4) years as maximum, and a fine
of Three Thousand. Pesos (Php 3,000.00), with absolute
perpetual disqualification from holding public office and from
practicing any profession or calling licensed by the government.

SO ORDERED.

We Concur:

~~
ER~FAITH A. EtONG*

Associate Justice

• Permanent Special Member of the Fourth Division as per Administrative Order No. 024-2017 dated February
1, 2017.
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ATTESTATION

I attest that the conclusions in the above decision were
reached in consultation before the case was assigned to th
writer of the opinion of the Court's Division.

~~
Chairperson, Fourth Division

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, and
the Division Chairperson's Attestation, it is hereby certified
that the conclusions in the above decision were reached in
consultation before the case was assigned to the writer of the
opinion of the Court's Division.


